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No. 20131 
In the 


United States Court of Appeals 


For the Ninth Circuit 


SHattuck Denn Minine Corporation, 
Iron King Branch, a corporation, 


Petitioner, 
vs. 
Nationa Lasor RevAtions Boarp, 
Respondent. 


Brief of Petitioner 


JURISDICTION 

Pursuant to Section 10(f) of the National Labor Relations 
Act, as amended, (61 Stat. 186, 73 Stat. 519, 29 U.S.C., See. 
151, et seq.) hereinafter the Act, Shattuck Denn Mining 
Corporation, Iron King Branch, filed its Petition to Review 
and Set Aside the Decision and Order of the National Labor 
Relations Board issned March 31, 1965, against petitioner. 
(R. 39-42)* By that Deeision and Order the Board found 
petitioner to have violated Sections S(a)(1) and S(a)(3) of 
the Act. (R. 37-38) 

Respondent filed its Answer and cross-petitioned to en- 
foree the Order of the Board. (R. 47-48) 


*The Transcript of Reeord is referred to by referenees in paren- 
thesis to R. The Reporter’s Transeript is referred to by references 
in parenthesis to T. 


9 
HISTORY OF THE CASE 

These proceedings originated in a charge filed by Local 
942 of the International Union of Mine, Mill and Sinelter 
Workers on May 8, 1964, charging that petitioner dis- 
charged Nick Olvera because of his union activities, (R. 3) 
An amended charge was filed by the Union on May 15, 1964, 
adding a charge that petitioner refused to reinstate a 
number of employees who had engaged in an unfair labor 
practice strike. (I. +) 

On the basis of the above charge and amended charge filed 
by the Union, a complaint was issued on July 1, 1964 in Case 
No. 28-CA-1085 alleging that petitioner had violated Sec- 
tions S(a)(1) and S(a)(3) of the Act. (R. 5-8) Petitioner 
filed an Answer denying the commission of any unfair labor 
practices. (R. 11-12) 

A second amended charge was filed by the Union on July 
7, 1964, repeating the allegations of the original and first 
amended charges and adding the charge that petitioner had 
discharged two employees because of their participation in 
the strike. (R. 9-10) 

A hearing was held before Trial Examiner Louis S. 
Penfield on August 4 and 5, 1964 in Prescott, Arizona. (R. 
11-12) The Trial Examiner found, in his Intermediate Re- 
port dated December 17, 1964, that petitioner had violated 
Section S(a)(3) of the Act by discharging employees Nick 
Olvera and Lupe Jaime; that petitioner had engaged m 
unfair labor practices within the meaning of Section 8(a) (3) 
of the Act in refusing to reinstate certain strikers found by 
respondent to be unfair labor practice strikers; that peti- 
tioner had engaged in unfair labor practices within the 
meaning of Section 8(a)(1) of the Act by interferimg with, 
restraining and coercing employees in the exercise of the 
rights guaranteed in Section 7 of the Act. (R. 13-33) 
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The recommended Order of the Tria] Examiner, declaring 
the above-stated matters to be unfair labor practices within 
the meaning of Sections 8(a)(1) and 8(a)(3) of the Act, 
was adopted by the Board, and petitioner was ordered to 
cease and desist from: (a) discouraging Union membership 
by discharging or otherwise discriminating against em- 
ployees; (b) interfering with, restraining, or coercing em- 
ployees in their right to self organization and other Union 
activities, or to refrain from such activities. Affirmatively, 
petitioner was ordered to offer reinstatement to employees 
Olvera and Jaime, with back pay; to offer reinstatement to 
all strikers denied reinstatement because permanently re- 
placed, with back pay; to post the usual notices and notify 
the Board of compliance with the foregoing. (R. 37-38) 


STATEMENT OF FACTS 

Shattuck Denn Mining Corporation, Iron King Branch, 
(hereinafter referred to as “petitioner” or “Company”) has 
operated an underground lead and zine mine and mill at 
Humboldt, Arizona, since approximately 1942. During this 
period there have been several Unions authorized as har- 
gaining agent to represent the production and maintenance 
employees of the Company. The Federal Labor Union rep- 
resented the employees from 1946 to 1958 when the United 
Steelworkers of America won the bargaining rights. The 
Steelworkers Union was bargaining agent until April, 1964 
when the International Union of Mine, Mill and Smelter 
Workers (hereinafter referred to as “Union”) won the bar- 
gaining rights as the result of a National Labor Relations 
Board election held on March 25, 1964. (T. 18) 

Although the Steelworkers contract had been terminated, 
the Company and Mine-Mill officials agreed on a procedure 
for handling grievances in steps up to the managev’s level. 
(T. 250-251) 
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Ou April 9. 1964, the Unien sem a lemer vo the Company 
giving tbe names of UY emplerees. oni of a voial of approxi 
mately Mt) emplevers, who had heen elected wo serve as yem- 
porary officers and sewards. |General Ceunsels Exhibn 
No. *) A short wane later the cm vlpany was civen the names 

fibres or dour mere evewards. (T. 61 195-194) 

M13 er seven enevances were filed durimg the weeks fol- 
lowing Mine-Mill’s certification and were handled im the 
TOUWMe Inamner. 

Om Aperi) 22.1904. at the conclusion of a General Mamager’s 
bearing ve discuss a number of safety grievances. Tuten 
President Cover handed Manager lan Kentro and Acting 
Mise Superiniendent Curtis Sundeen a crievance which 
allered: 

~Foreman using abusive lancuere and ihresienineg cem- 
plainant. an officer and sveward of Jocal union. Unien 
requests that this foreman be reprumanded and thiz 
practice stepped immediately.” (General Couzsel’s Ex- 
libin No. 2) 


This snevance wa: noi disenssed at thai tame but was in- 
vesugared durimg ihe pexi few dave br Mamever Kentro. 
Acuse Mime Superimendem Sundeen was directed to look 
inio the erievance and he oltained a writen Statement Trem 
the Superviser involved, Shift Boss Derek Channon. During 
the course ef his investigation. Manaver Kextro learned that 
shift Bers Channen, who had been a boss for only two or 
ihree months. hed civen an order io Shafi Leadman Tour 
Poerural io blasi a missed hole in the shafi, whereupon 
Pertugal’: partner. Shafunan Nick Olvera. said “No, no. 207 
indicating ihe: he did ner wan; vo comply with the order to 
blast ( Befere the Tria] Exemimer. Olvera for the frst imme 
infeeved that he also said “lunch time”. meaning he wanted 
7o wali unl) them) | T. 30-22. 5-266) 


§ 


Vpen having his direction ta Shaft Leadman Portugal 
eountermanded, Channon and Olvera had an exchange of 
ords and Olvera was assigved to clean ditehes and hreak 
honlders on the grizzly. The blast was delayed for approxi- 
nately an hour, (T.1a4) 

Manager Kontro scheduled a hearing on the gnevanee on 
April 28, 1964, At the grievance meeting on April 2s, 1964, 
tT, Kentro advised the Union that it appeared that some- 
hing meh more serions than the original grievanee was 
inwolved, as the facts indicated that Nick Olvera had been 
milty of insvhordination, The incident was thoronghly dis- 
ed at that time andall of the principals, Olvera, Portugal 
J Channon, Were present and gave their versions of what 
1 ocenrred, 

Upon hearing the evidence, Mr, Nentro stated that it 
abwions that Olvera had interfered with the Shift 
‘order and that the blast was delaved for approxi- 
ly an honr becanse the snperviser’s direction had not 
carried ont, Therefore, Mr. Kentro concluded that Mr. 
Tras action amounted to insnhordimanon, a discharge- 
hle offense, (T. 266-270) 

Mr, Kentro said he Wonld consider the case overnight. 
hich he did, and Olwera was given lis discharge slip on 
April 29, 1964. (T. 270) (General Commsel’s Exhibit No. 6) 

Later that same day a grievance was filed by the Union on 
behalf of Olwera. The nature of the grievance alleged : “Un- 
4 discharge of Nick Olvera.” The remedy sought was: 
jeinstatement with full hack pay and all rights restored.” 
meral Counsel's Exhibit No. 7) 

A grieVance meeting Was scheduled hy Union and Com- 
amy representatives for May 4, 1964 to disenss the dis- 

are. 
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In the meantine, rumors were going around the mine that 
some of the employees might try to stop the operation; so 
on May 1 Manager Kentro posted a notice advising that 
operations and production would continue at the Iron King, 
and that, unless employees had exeused absences, they would 
be considered as having quit and would be dropped from the 
payroll. (General Counsel’s Exhibit No. 9) 

A hearing on the grievance arising out of the discharge 
was conducted on May 4, 1964 and the facts were discussed 
between Management and union representatives. Both the 
grievant, Olvera, and his partner, Anthony Portugal, were 
present and gave their versions of the incident. The union 
representatives argued that Olvera had not been insub- 
ordinate, but did not argue or even suggest that the reason 
for the discharge was for union activity, At the conclusion 
of the hearing, General Manager Kentro said that nothing 
had been brought out which had not already been fully con- 
sidered, and that his decision was to deny the grievance. 

The next morning, with no advance notice to the Com- 
pany, the Union established a picket line at the entrance to 
the mine. 

On May 7, My. Kentro sent letters to all employees advis- 
ing them that the Company would continue to operate and 
that replacements would be hired. (Respondent’s Exhibit 
No. 8) The letters to all employees also stated that they 
would be reinstated if their jobs had not already heen filled. 
Similar statements were made by public announcements in 
the loeal newspaper. (Respondent’s Exhibit No. 9) 

Also, the Company placed advertisements in the news- 
papers and on radio for job applicants. 

On May 8, 1964, a charge was filed by the Union on behalf 
of Mr. Olvera alleging that he was discharged— 
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“* * * because of his nnion activities in support of the 
International Union of Mine, Mill and Smelter Workers 
before a National Labor Relations Board election that 
took place on March 25, 1964, and activities as Union 


Steward and local union officer.” (General Counsel’s 
Exhibit 1(a)) (R. 3) 


On May 11, a meeting was scheduled in Phoenix by the 
Federal Mediation and Conciliation Service in an attempt 
to settle the strike, but after more than two hours of talks 
the parties adjourned with no acceptable solution. 

The strike ended abruptly the next day, on May 12, when 
the striking employees, again without advance notice to the 
Company, offered to return to work. During the strike the 
Company had continued to operate and many employees 
remained at work. Also, during the period, the Company 
hired twenty-three permanent replacements to fill vacancies 
in the mill and underground caused by the absent strikers. 
When the strike ended, five inill employees, whose jobs had 
been permanently replaced, were refused reinstatement and 
fifteen employees in the lowest classification underground, 
whose jobs had been filled, were refused reinstatement. 
(T. 286-287) 

On May 9, while the strike was still in progress, Mr. Jack 
Pierce, the Company’s Superferrite Plant Manager, re- 
ceived a telephone call intended for General Manager Ken- 
tro. The call was from Mrs, Ernest Rivera, who reported 
that her husband had been threatened by Mr. Lupe Jaime. 
Mr. Pierce got word to Manager Kentro of this telephone 
eall and Mr. Kentro went to the Rivera home and talked to 
Mr. and Mrs. Rivera, who both stated that Mr. Lupe Jaime 
had been to see Mr. Rivera earlier that day to fmd out why 
Rivera “didn’t stick with us”. When Mr. Rivera said he had 


eight children and was going to work so long as the Union 
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had no contract with the Company, Mr. Jaime said that if 
he continued to work he would get beaten up. (T. 302) 

Mr. Kentro suggested that Mr. Rivera get a lawyer and 
file erimual charges against Mr. Jaime, but Rivera said he 
did no want to go that far. On May 12, npon his return to 
work, Mr. Jaime was given a letter signed hy Manager Ken- 
tro notifying him that he was discharged for his misconduct 
on May 9, 1964. (General Counsel’s Exhibit No. 10) 

Mr. Jaime did not question the discharge at the time and 
did not file a grievance with the Company. 

On May 13 the charge against petitioner was amended to 
include eimplovees alleged to have been refused reinstate- 
ment, including Mr. Jaime. (R. +) 


QUESTIONS PRESENTED 

The questions involved are: 

1. Whether, by discharging Nick Olvera, petitioner 
engaged in unfair labor practices within the mean- 
ing of Section 8(a)(1) and Section 8(a)(3) of the 
Act, 

Whether, by refusing to reinstate the strikers who 

had been permanently replaced during the strike, 

petitioner engaged in unfair labor practices within 
the meaning of Section 8(a)(38) of the Act. 

5. Whether, by posting the notice on or about May 1, 
1964, petitioner has engaged in unfair labor prac- 
tices within the meaning of Section S(a)(1) of the 
Act. 

4. Whether by discharging Lupe Jaime, petitioner 
engaged in unfair labor practices within the mean- 
ing of Section 8(a)(1) and Section S(a)(3) of the 
Act. 


Lo 


9 
STATUTES AND RULES INVOLVED 
Seetions 8(a)(1) and 8(a)(8) of the National Labor 
Relations Act, as amended, insofar as pertinent, provide: 
“(a) It shall be an unfair labor practice for an em- 
ployer— 
(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 
157 of this title; 
(3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization :” (61 Stat. 140, 29 USC See. 158(a) (1) 
and Sec. 158(a) (8) 


Section 10(c) of the Act provides: 


“(e) .. . No order of the Board shall require the 
reinstatement of any individual as an employee who 
has been suspended or discharged, or the payinent to 
him of any back pay, if such individual was suspended 
or discharged for cause.” (61 Stat. 146, 29 USC See. 
160(c)) 

SPECIFICATIGNS OF ERROR 

1. The National Labor Relations Board erred in finding 
and concluding that the discharge of Nick Olvera was dis- 
eriminatory within the meaning of Section S(a)(3) of the 
Act and that by discharging Nick Olvera, petitioner en- 
gaged in unfair labor practices within the meaning of Sec- 
tion 8(a)(3) of the Act. 

2. The National Labor Relations Board erred in finding 
and concluding that by posting the notice on May 1, 1964, 
petitioner interfered with, restrained and coerced its em- 
ployees in violation of Section 8(a)(1) of the Act. 

3. The National Labor Relations Board erred in finding 
and coneluding that the strike beginning May 5, 1964 was 
an unfair labor practice strike and by refusing to reinstate 
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those strikers uneonditionally offering to return to work 
beeause replacements had been hired, petitioner engaged 
in unfair labor praetices within the meaning of Seetion 
S(a) (3) of the Act. 

4, The National Labor Relations Board erred in finding 
and eoneluding that petitioner discharged Jaime for en- 
gaging in protected strike activity and, in discharging him, 
petitioner violated Section 8(a)(3) of the Aet. 

5. The National Labor Relations Board erred in finding 
and coneluding that, by interfering with, restraining and 
coercing employees in the exereise of the rights gnaranteed 
in Section 7 of the Act, petitioner has engaged in unfair 
labor praetices within the meaning of Seetion S(a)(1) of 
the Aet. 

6. The National Labor Relations Board erred in enter- 
ing its order and any remedy against petitioner. 

G 
to dismiss the complaint against petitioner in its entirety. 


The National Labor Relations Board erred in failing 


SUMMARY OF ARGUMENT 


Respondent bases its findings and eonelusions that Nick 
Olvera was discharged for his union activities on inferenees, 
alone, and not on substantial evidence. Petitioner has the 
right to discharge emplovees for eause. Olvera was dis- 
eharged solely beeause of insubordination. The General 
Counsel has the burden of proving hy the preponderance 
of evidence that petitioner’s conduct in discharging Olvera 
was for anti-union motives. There was no sueh evidence 
shown here. The fact that Olvera may have engaged in 
union activities is not enough to warrant that he was dis- 
charged for such activities. The evidence fails to show a 
diseriminatory discharge. This is not an arbitration ease, 
nevertheless the Trial Examiner attempts to act as an 
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arbitrator and substitute his judgment for managenient’s 
as to proper discipline. 

Olvera’s discharge was not an unfair labor practice; 
consequently, the strike to protest his discharge was not 
an unfair labor practice strike, but, rather, was an economic 
strike. Petitioner had the right to replace economie strikers 
with permanent employees and does not have to discharge 
them to make room for returning strikers. 

The notice posted by the Company was not a violation 
of the Act and had no effect on either Olvera’s discharge 
or the strike. Petitioner repudiated the notice by advising 
each employee personally that his job was available if a 
permanent replacement hadn’t heen hired. 

Jaime was discharged because of his illegal activities in 
threatening a fellow employee during the strike. 

The activities of petitioner do not tend to lead to Jabor 
disputes obstructing commerce, and no remedy should have 
been ordered. Instead, the complaint, as amended, in this 
case should have been dismissed in its entirety. 


ARGUMENT 
]. The Discharge of Nick Olvera. 


This case centers around the discharge of Nick Olvera. 
In considering his discharge it is well to remember that 
the Act was not designed to interfere with the rights of 
employers to control employment conditions in the absence 
of anti-nnion motivation. “The Act”, the Supreme Court 
has stated, “does not interfere with the normal exercise 
of the right of the employer to select its employees or to 
discharge them.” N.L.R.B. v. Jones & Laughlin Steel Co., 
MS. cup. Ct. 1937) 301 U-_S. 1, 81 L.Ed. 893, 57 8.Ct. 615. 

“The Act permits the discharge for any reason other 
than Union activity or agitation for collective bargaining.” 
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Associated Press v. N.L.R.B., (U.S. Sup. Ct. 1937) 301 
U.S. 103, S1 L.Ed, 953, 57 S.Ct. G50. In general, therefore 
a complete defense exists under the Act if the employer 
ean show that the allegedly discriminatory conduct was 
motivated not by anti-union considerations, but by reasons 
normally associated with the efficient conduct of his busi- 
ness. 

The Act, itself, reaffirms the employer’s right to discharge 
or otherwise discipline einployees “for cause’’. Section 10(¢) 
specifically provides that the Board may not order rein- 
statement or back pay with respect to employees who have 
been discharged “for cause”. 

It goes without saying that the General Counsel has the 
burden of proving affirmatively by substantial evidence 
that petitioner’s conduct in discharging Olvera was moti- 
vated by anti-union considerations. V.L.R.B. v. Montgomery 
Ward & Co., Inc., (8 Cir. 1946) 157 F.2d 486. It is not up 
to the defendant to prove non-diserimination. Indiana Metal 
Prodweis Cory. v. N.LALB., (1 Cir, 1993) 202 F 2d G13: 

Substantial evidence neans such evidence as a reasonable 
mind night aecept as adequate to support a conclusion. 
Consolidated Edison Co. v. N.E.R.B., (U.S. Sup. Ct. 1938) 
309 U.S. 07, So Lildd: 26; 50rS:Ct, 2Ui: 

It is settled that when an employee is discharged for 
reason of his union activities it makes no difference whether 
he is also guilty of insubordination. The discharge is a 
violation of Section S(a)(3) of the Act. Petitioner does 
not quarrel with the Board’s contention that the law is 
violated if insubordination is used as a pretext for dis- 
charging a union adherent, but petitioner urges that there 
is no competent evidence in this case to support a finding 
that Olvera was unlawfully discharged on the basis of a 
pretext, 
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The facts show that Olvera was insubordinate. His Shift 
Boss had given a direct order and Olvera countermanded 
his order. The record is clear that such an incident occurred. 
Clearly, Olvera interfered with the Shift Boss’ order; the 
Boss got the impression that lis orders were counter- 
manded by Olvera; and the blast was delayed, slowing 
progress in the shaft. 

Upon learning of this incident, Manager Ientro dis- 
charged Olvera for insubordination—and for no other 
reason. The important thing here is that management be- 
lieved Olvera had been insubordinate. Kentro genuinely 
felt that Olvera had attempted to break down the authority 
of a new boss. He testified : 


“* * * it sees to me some misunderstanding regarding 


the authority of the shift bosses, I Just wanted to be 
sure this was clear in everybody’s mind, and I outlined 
the shift hosses were supervisors acting for manage- 
ment on the property and their orders were to be 
obeyed.” 


“* * * from all that I could find out and had been able 
to find out, that My. Olvera had interfered with thie 
orders given by the shift boss, that in effect by chang- 
ing the orders he had not only interfered with the 
orders of the shift boss but he held up another man 
from doing his job.” (T. 261-262) 


There are numerous arbitration awards sustaining dis- 
charges in similar instances. Insubordination does not have 
to follow a “pattern”, as suggested by the Tria] Examiner. 
(R. 22) Nor does it have to be accompanied by expressions 
of “defiance”. (R. 22) It may consist of an argumentative 
reluctance to work. Many arbitrators have ruled that an 
industrial plant is not a debating society and refusal to 
obey an order promptly is insubordination. 
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This, of course, is not an arbitration case; however, we 
feel that the faets show that Olvera was insubordinate and 
that management had reasonable grounds to believe he was 
insubordinate. 

We subunit that it was error as a matter of law for the 
Board to ignore this and look further for motives for his 
discharge, There is positive, uneontroverted testimony from 
Manager Kentro, who made the deeision to discharge 
Olvera, that his union aetivities had nothing whatsoever 
to do with his discharge. (T. 270) At the hearings eon- 
dueted on Apri] 28 and May 4, there had been no mention 
of discrimimation, but the dispute centered entirely around 
the insubordination incident itself and whether the penalty 
should he so severe. 

In finding that petitioner was in violation of Section 
S(a)(3) of the Act, the Board rejected Manager Kentro’s 
testimony entirely and concluded that Olvera was discharged 
for his union activity. 

The Trial Examiner has based his findings and con- 
elusions on inferences alone. He finds that petitioner must 
have committed an unfair labor practice by diseharging 
Niek Olvera beeause he was a temporary union officer. He 
finds that petitioner must have had an illegal motive be- 
cause to him the penalty for the offense seems too severe 
9 * * * “and 
at the same time ehallenge and weaken it.” (R. 25) He 
aceepts as fact a statement of one witness, who testified 
that Manager Kentro stated at a grievance meeting that 
the Union was filing too many trivial grievances, so finds 
that the Company must have discharged Olvera beeause he 
filed grievances. 


and would “serve as a warning to the Union, 


Olvera had not been aetive for Mine-Mill in the organiza- 
tional campaign insofar as the Company knew. (T. 270) Mr. 
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Olvera, himself, admitted he had not been very active in 
the campaign and he didn’t know if the Company manage- 
ment even knew which side he favored. (T. 68) His partner 
stated that Mr. Olvera had not been particularly active 
during the recent National Labor Relations Board election. 
(T. 157) The Company has never taken sides in repre- 
sentation elections and management had kept strictly neu- 
tral in the recent election involving Mine-Mill and the 
Steelworkers. (Respondent’s Exhibits 1, 2 and 3) 

The fact that Olvera had been named a temporary union 
officer had absolutely nothing to do with his discharge. 
Olvera had previously been a union officer with the Steel- 
workers Union and handled numerous grievances with the 
Company over the past years. He has also been on nego- 
tiating committees with the predecessor Union. (T. 11, 
65-67) So, it is not surprising that he would continue to 
act as Steward or officer for the newly certified Mine-Mill 
Union. 

Olvera assisted in presenting grievances for the Union 
along with several other employees. However, the Chair- 
man of the Grievance Committee, Loeal President and other 
einployees did as much or more in presentmg grievances 
for the Union as did Olvera. There had been no animosity 
between management and Mr. Olvera during any grievance 
meetings he attended either before or after Mine-Mill be- 
eame certified. His relations with management have always 
been excellent. (T. 66, 271) The fact that the Company and 
the Union, including Mr. Olvera, were getting along well 
is evidenced by a letter from Olvera and the safety coim- 
mittee delivered to Kentro on April 28, stating their appre- 
ciation for Kentro’s cooperation. (Respondent’s Exhibit 
No. 5) Thus, it can be seen that there was no motive for 
the Company to discharge Mr. Olvera because of his activi- 
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ties in handling grievances, or for his alleged activities in 
the representation election. 

An employee’s ‘union activity’, in itself, is no bar to 
discharge so long as the discharge is not motivated by a 
desire to encourage or discourage union membership, or to 
discriminate for such union aetivity. 


This Court has said: 


“Cireumstances that merely raise a suspicion that an 
employer may be activated by unlawful motives are 
not sufficiently substantiated to support a finding. The 
faet that a discharged employee may be engaged in 
labor union activities at the time of his discharge, 
taken alone, is no evidence at all of a discharge as a 
result of such activities. There must be more than this 
to constitnte substantial evidence.” N.L.R.B. v. Citi- 
zens-News Co., (9 Cir, 1943) 184 F.2d 970, 974. 


Similarly, in N.L.R.B. v. Montgomery Ward & Co., Ine., 
supra, the Court said: 


“iWraementary and unrelated suspicions are not suffi- 
cient in substance to transform a proper exercise of 
discharge into an improper one, American Smelting & 
Refining Co. v. N.L.R.B., (S Cir. 1942) 126 F.2d 680; 
N.L.R.B. v. Shehovgan Chair Co., (7 Cir. 1942) 125 
F2d 436.” 


In N.L.R.B. v. McGahey, (5 Cir. 1956) 233 F.2d 406 at 
page 4138, the Court said: 
“The emplover does not enter the fray with the burden 
of explanation. With discharge of employees a normal, 
lawful legitimate exercise of the prerogative of free 
management in a free society, the fact of discharge 
creates no presumption, nor does it furnish the infer- 
ence that an illegal—not a proper—motive was its 
eause. An unlawful purpose is not lightly to be in- 
ferred. In the choice between lawful and unlawful 
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motives, the record taken as a whole must present a 
substantial basis of believable evidence pointing toward 
the unlawful one. * * *” 


Similarly, see N.L.A.B. v. Rickel Bros., Inc., (8 Cir. 
1961) 290 F.2d 611. 

This case comes squarely within the purview. of the re- 
cent case of N.L.R.B. v. Ace Comb Company, (8 Cir. 1965) 
342 F.2d 841 at page 847, where it was held that the N.L.R.B 
is not justified in drawing an inference that an employee 
was discharged hy reason of his union activities where 
lawful cause existed for the discharge of the employee. 

“Tt has long been established that for the purpose of 
determining whether or not a discharge is diserimina- 
tory in an action such as this, it is necessary that the 
true, underlying reason for the discharge be estab- 
lished. That is, the fact that a lawful cause for dis- 
charge is available is no defense where the employee 
is actually discharged because of his Union activities. 
A fortiori, if the discharge is actually motivated by a 
lawful reason, the fact that the employee is engaged 
in Union activities at the time will not tie the em- 
ployer’s hands and prevent him from the exercise of 
his business judgment to discharge an emplovee for 
cause. Fort Smith Broadeasting Co. v. N.L.R.B., 341 
F.2d 874 (8 Cir. 3/4/65). * * * It must be remembered 
that it is not the purpose of the Act to give the Board 
any control whatsoever over an employer’s policies, 
ineluding his policies concerning tenure of employ- 
ment, and that an employer may hire and fire at will 
for any reason whatsoever, or for no reason, so long 
as the motivation is not violative of the Act.” 


The Trial Examiner speculated that the April 21 incident 
would not even have come to light if the abusive language 
grievance had not been filed. (R. 25) The fact that the 
manager learned of Olvera’s insubordination after a griev- 
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ance had been filed is incidental. It could have come from 
any other source and the results would have been the same. 
Channon, the Shift Boss, had just been made a boss by 
promotion from the bargaining unit. (T. 267-268) If he 
had been an experienced supervisor and taken immediate 
disciplinary action at the time, the Union would have doubt- 
less asserted that his action was hasty and would have 
filed a similar unfair labor charge as here in order to force 
the Company to reduce the penalty. 

The Trial Examiner found that this grievance was the 
“last of a series filed in rapid order by the newly certified 
Union.” (R. 25) There is no evidence that this was the last 
of a series of grievances, or even that there had been a 
large number of grievances filed. Actually, the Union had 
filed only six or seven grievances since certified. 

The Trial Examiner concluded that Manager Kentro 
was displeased at the Union for filing too many small griev- 
ances. (R. 25). The record on this points shows that one 
witness, Portugal, commented that “He said we was turn- 
ing in too many grievances, small grievances that didn’t 
amount to much, or something hke that, and he didn’t like 
it.” (T. 186) The Trial Examiner attaches the utmost 
weight and credibility to this isolated statement in the 
record, However, the answer by Portugal was not respon- 
sive to the question asked and was not given any particular 
significance during the hearing. It was not pursued further 
by Counsel] for General Counsel, either from this witness 
or from Olvera or from any others. 

Portugal’s testimony was shown to be unreliable. He 
stated that Channon had been a boss for two or three 
years and that he had worked for Channon for eight months, 
when, in fact, Channon had only been a boss for slightly 
more than two months. (T. 157, 267-268) 
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Olvera and Union President Covey went into detail con- 
cerning the grievance meeting of April 28th and neither 
of these principal witnesses made any mention of Kentro 
having said too many trivial grievances had heen filed, 
even though both were asked to state specifically what 
Kentro had said. (T. 387-47, 177-180) 

Furthermore, even if Kentro had made such a statement, 
it would not establish any hostile motive. No reasonable 
inference of opposition to the Union or particularly to 
Olvera can be drawn from this isolated testimony from 
Portugal. It is not “substantial evidence”. There is no 
evidence that there was any threat or anger attached to the 
alleged statement. If such a statement had been made it 
would merely show an expression from Manager Kentro 
that he thought some grievances were trivial, which they 
well might have been. This doesn’t establish an illegal mo- 
tive! The Act certainly does not forbid honest and forth- 
right expresston or discussion between company and union 
representatives. This Court, in Wayside Press v. National 
Labor Relations Board, (9 Cir. 1953) 206 F.2d 862 at page 
864, quoted with approval the following statement from 
Bae veN.L.R.B., (7 Cir. 1948) 171 F.2d 769, 773: 


“Mere words of interrogation or perfunctory remarks 
not threatening or intimidating in themselves made 
by an employer with no anti-union background and not 
associated as a part of a pattern or course of conduct 
hostile to uniomsm or as part of espionage upon em- 
ployees cannot, standing naked and alone, support a 
finding of a violation of Section 8(1).” 


Inference piled on an inference is not a substitute for 
evidence. N.L.R.B. v. Miami Coca-Cola Bottling Company 
(5 Cir. 1955) 222 F.2d 341, 344. Furthermore, the Board 
cannot create inferences where there is no substantial evi- 
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dence upon which they may be based. N.L.R.B. v. Kaiser 
Aluminum & Chemical Corp., (9 Cir. 1954) 217 F.2d 366. 
As we have mentioned, this is not an arbitration case. 
Nevertheless the Trial Examiner set himself up as an 
arbitrator of the proper punishment to be adininistered 
Olvera. He saw the incident of insubordination as “rela- 
tively minor”, (R. 26) In the words of the Tria] Examiner, 
Manager Kentro “readily could have made his point by a 
lesser penalty.” (R 25) In effect, the Tria] Examiner adinits 
that some lesser penalty might have been proper, but not 
discharge. On this point, the Court in N.LAR.B. v. Ace 
Comb Company, supra, said (3842 F.2d 841 at page 847): 
“In this connection, we, of course, disregard the Ex- 
aminer’s findings as to the severity of the action in 
relation to Woodliff’s behavior, and say, once it is 
determined that disciplinary action is warranted the 
extent of the action taken is purely within the disere- 


tion of the employer, and the Board may not substitute 
its judgment for that of the employer.” 


The Trial Examiner has attempted to substitute his judg- 
ment for the judgment of employer as to proper discipline 
although the courts have held that such is not perinissible. 
For instance, it has been held that the Board may not 
limit an employer’s right to discharge by holding that the 
misconduet alleged as grounds for the employee’s discharge 
was excusable or that the discharge was too severe a 
penalty, V.L.R.B. v. Coats & Clark, Ine., (5 Cir. 1956) 231 
F.2d 567, and that the N.L.R.B. may not substitute its 
judgment for that of an employer as to sufficiency of cause 
of discharge. The decision of whether or not to discharge 
an employee is up to management. Osceola County Co- 
operative Creamery Association v. N.L.R.B., (8 Cir. 1958) 
951 F.2d 62. In N.D.R.B. v. Montgomery Ward & Co., 
supra, (157 F.2d 486 at page 490) the Court held, 
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«“* * * Tn considering the propriety of these discharges 
the question is not whether they were merited or un- 
merited, just or unjust, nor whether as disciplinary 
measures they were mild or drastic. These are matters 
to be determined by the management, the jurisdiction 
of the Board being limited to whether or not the dis- 
charges were for union activities or affiliations of the 
employees.” 


In this connection, the following quotation from N.L.R.B. 
v. McGahey, supra, is pertinent (233 F.2d 406 at pages 
412-413): 


“The Board’s error is the frequent one in which the 
existence of the reasons stated by the employer as 
the basis for the discharge is evaluated in terms of 
its reasonableness. If the discharge was excessively 
harsh, if lesser forms of discipline would have been 
adequate, if the discharged employee was more, or just 
as, capable as the one left to do the job, or the lke 
then, the argument runs, the employer must not actu- 
ally have been motivated by managerial considera- 
tions, and (here a full 180 degree swing is made) the 
stated reason thus dissipated as pretence, nought re- 
mains but antiunion purpose as the explanation. But 
as we have so often said: management is for manage- 
ment. Neither Board nor Court can second-guess it or 
give it gentle guidance by over-the-shoulder supervi- 
sion. Management can discharge for good cause, or 
bad cause, or no cause at all. It has, as the master 
of its own business affairs, complete freedom with but 
one specific, definite qualification: it may not discharge 
when the real motivating purpose is to do that which 
Section $(a) (3) forbids.” 


The Trial Examiner concludes that the discharge “was 
to discourage the Union’s continued filing of grievances and 
its aggressive pursuit of bargaining.” (R. 26) His conclu- 
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sions are based on suspicion alone without any foundation 
in the reeord. Contrary to Trial Examiner’s findings, there 
was no “aggressive pursuit of bargaming” at this time. 
In fact, bargaining had not begun, and had not even been 
requested yet by either party and negotiations for a written 
agreement were not under way. (T. 50) 

The entire record clearly establishes that there has never 
been the presence of an anti-union attitude in petitioner’s 
history. The Company has always remained entirely neutral 
in union organizational campaigns and Kentro, personally, 
has never displayed any anti-nnion sentiment in all his 
mining career, (T. 246-250) He had no disputes with either 
the Mine-Mill Union or with Olvera personally, and, in 
fact, Kentro and Olvera were good friends. (T. 66, 271) 

The employer is entitled to have its conduct considered 
in the light of this history, with its complete absence of 
hostility to the Union, Pacific Gamble Robinson Co. v. N.L. 
HB. (6 Cir, 1950) 186 F.2d we: 

In the case of N.L.R.B. v. Huber Motor Express, Inc., 
(5 Cir, 1955) 223 F.2d 748, the Court ruled that the Board 
nay not infer an unlawful motive for employer’s conduct 
if it could just as reasonably infer a lawful motive. The fact 
that Olvera was shown in the hearing to have engaged in 
union activities prior to his discharge is not enough, in itself, 
to support a finding by the N.L.R.B. that he was diserimina- 
torily discharged. In N.L.R.B. v. Arthur Winer, Ine., (7 
Cir. 1952) 194 F.2d 370, wherein it was held that in the 
absence of evidence of anti-union background a finding that 
employees were unlawfully discharged was not justified 
where causes for the discharges alleged by the employer 
were adequate to justify discharges, the employer believed 
that such causes existed, and other emplovees who had en- 
gaged in union activities had not been discharged. 
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Respondent completely ignored one of the most signifi- 
eant factors in refuting any inference of illegal motive. 
That is, the Union representatives at no time prior to the 
strike ever accused the Company of discriminating against 
Olvera for any alleged union activities. 

The grievance following Olvera’s discharge gave as the 
nature of the grievance only: “Unjust Discharge of Nick 
Olvera.” (General Counsel’s Exhibit No. 7) No claim was 
made that the discharge was discriminatory. 

At the hearing, preceding the discharge on April 28, and 
again at the meeting between Company and Union officials 
to review the case on May 4, there was no assertion that 
Mr. Olvera was discharged for union activity. The case was 
a dispute strictly on the merits of whether or not Mr. 
Olvera’s actions amounted to insubordination and whether 
discipline so severe as discharge was warranted. The Union 
suggested at the hearing of May 4, 1964, that there might 
have been a “misunderstanding” of the order from the 
Supervisor, but not that there had been any discrimination. 
(T. 273) Manager Kentro testified that there had heen no 
mention of union discrimination. (T. 279) Union President 
Covey’s testimony during the hearing confirms this. 


“Q. At the meetings that you attended prior to the 
time of the strike, was there any discussion whatsoever 
that Mr. Olvera was being mistreated because of any 
alleged Union activities? 

A. No, there wasn’t. 

Q. There was no mention of that? 

A. Nomention. 

Q. Did you as president of the Union and the Union 
in turn feel that Mr. Olvera actually hadn’t counter- 
manded his boss and therefore was unjustly discharged 
and that that was the reason you struck? 

A. That’s the reason we strnek because we thought 
he was unjustly discharged. 
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Q. And when you said ‘unjustly discharged’, you 
used that in your grievance, you felt that he hadn’t 
been insnbordinate isn’t that the case? 

A. He hadn’t been insubordinate. 

Q. I refer to Exhibit No. 7, your name appears as 
signing General Counsel’s Exhibit No. 7, have you got 
it there? 

AS Thisis ut. 

Q. The nature of the grievance is spelled out, unjust 
discharge of Nick Olvera. Was it your intention, speak- 
ing now as president of the Union, that he wasn’t 
guilty of insubordination? 

A. That’s true. He was not guilty. 

Q. Now, is that solely the reason why the Union 
struck? 

A. That is the reason the Union struck.” (T. 202- 
203) 


Olvera, himself, testified that insubordination was the 
sole issue diseussed during the processing of the grievance 
and no allegation of discrimination was ever raised. (‘T. 
78-81) 

The Trial iSxaminer chooses to disregard this testimony 
with the statement—“An unjust discharge may or may not 
be unlawful, but the manner in which persons not versed in 
legal niceties characterize it is not determinative.” (R. 25) 
We point out that during the meetings with the Company on 
the grievance, the Union had present not only its local of- 
ficers, but representatives of the International Union as 
well. These experienced Union representatives may not be 
“versed in legal niceties”, but if they had any thoughts 
whatsoever that discrimination was the hasis for the dis- 
charge they would have immediately accused the Company 
of discrimination, and in no uncertain terms. However, the 
belated accusation of discrimination came several days after 
the strike, when the Union representatives realized their 
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attempt to force the Company to reduce the penalty had 
failed. 

There being no substantial evidence to support the 
Board’s findings, its Decision and Order should be set aside. 
The landmark case on the substantiality of evidence re- 
quirements is Universal Camera Corp. v. N.L.R.B., (US. 
Sup. Ct. 1951) 340 U.S. 474, 71 8.Ct. 456, 95 L.Ed. 456. The 
findings of fact made by the Board must be “supported by 
substantial evidence on the record considered as a whole. 
* * I 

Where substantial evidence is not in the record, the 
Board’s order shonld be set aside. In N.L.R.B. v. Audio 
dudustries, Inc. (7 Cir. 1963) 313 F.2d 858, the 7th Cirenit 
applied the standards laid down by the Supreme Court in 
Universal Camera Corporation v. N.L.R.B., supra, and re- 
jected the Trial Examiner’s findings as to discriminatory 
discharge of five employees as being nnsupported by snb- 
stantial evidence in the record as a whole. In denying en- 
forcement of the Board’s Order, the Court held that the 
Board was not warranted in finding violation of the Act 
where the Trial Examiner and the Board erred in ignoring 
largely uncontroverted testimony as to legitimate reasons 
for discharges and in substituting their Judgment for what 
are basically managerial decisions, and, furthermore, in 
basing findings upon two isolated incidents of dubious signi- 
ficance that supposedly demonstrated the employer’s anti- 
union bias. 

In Farmers’ Co-operative Co, v. National Labor Rela- 
tions Board, (S Cir. 1963) 208 F.2d 296, the Court, after 
examining the holding of the Supreme Court in Universal 
Camera Corporation v. N.L.R.B., supra, concluded, at page 
pi. 


“We are not barred from setting aside the Board’s 
decision if we ‘cannot conscientiously find that the evi- 
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denee supporting that decision is substantial, when 
viewed in the light that the record in its entirety furn- 
ishes, including the body of evidence opposed to the 
Board’s view’.” 


The Court denied enforcement of the Board’s order, 
sayilg, 

“A fair consideration of the record is convineing that 

the finding that petitioner violated Section 8(a)(1) of 

the Act and/or Section 8(a)(3) is not supported by 


‘substantial evidence on the record considered as a 
eae 


whole’. 

It is urged that there is not substantial evidence in the rec- 

ord considered as a whole on which to base a lawful finding 
that Olvera was discharged for union activities. 


2. The Notice Posted by Petitioner. 


There was no anti-union motive belind the notice to em- 
ployees which Manager Kentro posted on May 1, 1964. 

Following Mr. Olvera’s discharge on April 28, 1964, there 
were rumors that some individuals might attempt to stop 
the operation of the inine. So, on May 1, 1964, Mr. Kentro 
posted a notice stating that he had heard such rumors and 
advising that the Company would continue operations and 
production. The notice went on to state that employees were 
expected to report for work and employees who failed to 
report for work would be considered as having quit and 
would be dropped from the payroll. (General Counsel’s Ex- 
hibit No. 9) 

The Trial Examiner finds that the notice constituted an 
unlawful threat of discharge to employees who were con- 
sidering a strike. (R. 27) The evidence shows there was no 
discussion of the Union calling a strike until several days 
after the notice, and even then the Company had not been 
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advised by the Union that there would be a strike. (T. 293, 
295) The fact that a few employees might take it upon them- 
selves to “stop prodnetion” is not the same as concerted 
strike action by the Union. Manager Kentro testified that 
the purpose of his notice of May 1 was to let these employees 
know that the eimplover would strictly enforce its absentee- 
ism rules. It contained no threat to discharge anyone for 
participating in a strike. 

The Trial Examiner says “we must consider its effect in 
terms of its impact on employees contemplating a strike.” 
There is no evidence that anyone paid any attention to the 
notice and it had absolutely no effect on the employees 
determination to go on strike. Furthermore, the Trial Eix- 
aminer overlooks the fact that at the time the notice was 
posted (May 1), the Olvera grievance was still being pro- 
cessed. A grievance meeting had been scheduled for May 4 
at the General Manager’s level to discuss the discharge, in 
keeping with the agreement between the Company and the 
Union that grievances would continue to be handled as they 
had in the past under the Steelworkers contract. Any con- 
templated strike at that time, prior to exhansting the griev- 
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anee procedure, would certainly have been in violation of 
this agreement. 

If it were argued that the notice was technically a viola- 
tion, the Company in effect repudiated the notice on May 5, 
the day the strike began, by making its position very clear 
in letters to each employee, newspaper ads and via radio 
that the employees’ jobs were available, provided the Com- 
pany hadn’t permanently filled them. (T. 280-282) (Re- 
spondent’s Exhibit No. 8) See Aansas Milling Co. v. 
N.L.R.B., (10 Cir. 1950) 185 F.2d 413. 
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3. Replacement of Economic Strikers. 


As we have pointed ont, contrary to the finding of the 
Trial Examiner and Respondent, the discharge of Olvera 
was not discriminatory and was not an unfair labor practice. 
Consequently, the strike was not an unfair labor practice 
strike. Rather, it was a strike to force the Company to les- 
sen the discipline against Olvera, Not having been caused 
or prolonged by an unfair labor practice, the strike was an 
econonie strike. 

The law is clear that the employer has the right to replace 
economic strikers with other permanent employees, and does 
not have to discharge them to make room for the returning 
strikers. See Aansas Milling Co. v. N.D.R.B., supra; 
N.L.R.B. v. Mackay Radio & Telegraph Co., (U.S.Sup.Ct. 
1937) 304 U.S. 333, 58 S.Ct. 904, 82 L.Ed. 1381. The dis- 
charge of Olvera was not an unfair labor practice and the 
strike following was not an unfair labor practice strike. The 
petitioner, therefore, was under no obligation to discharge 
the permanent replacements in favor of the returning 
strikers. 

Again we note that at no time prior to the filing of the 
charge by the Union had it ever been suggested that Olvera 
was discharged for his union activity, or that the strike was 
to protest a discriminatory discharge. 

There is a question whether the striking employees here 
were even engaging in a protected concerted activity when 
they struck, inasmuch as they gave no notice of such inten- 
tion to strike. See N.L.R.B. v. Washington Aluminum Co., 
(4 Cir. 1961) 291 F.2d S69. 


4. The Discharge of Luge Jaime for Misconduct. 


Lupe Jaime was discharged for misconduct in connec- 
tion with the strike. The evidence shows that he went to 
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see Ernest Rivera to find out “why he didn’t stick with us.” 
His statements to Rivera were to the effect that Rivera 
would get beaten np if he continued to work. 

At the time of the incident the Riversas went out of their 
way to report it to management. Manager Kentro talked 
to the Riveras and there was no doubt at that time that 
Jaime had, in fact, threatened Rivera. Jaime was not dis- 
charged for his strike activity, and lXentro did not use the 
threat “as a pretext to retaliate against him as a striker” 
as found by the Trial Examiner. (R. 28) He was discharged 
because he, in fact, threatened a co-worker. There cer- 
tainly was no possible motive shown to retaliate against 
him. Jaime was a very competent mimer, who had little or 
nothing to do with the strike. (T. 228) 

The law is well established that the employer has the 
right to refuse reinstatement when the striker has actually 
been guilty of misconduct during a strike. N.L.R.B. v. 
Fansteel Corporation, (U.S.Sup.Ct. 1938) 806 U.S. 240, 
Poeo) Ct. 490, 83 L.Ed. 627; N.L.R.B. v Thayer Co., 
(5 Cir. 1954) 215 F.2d 748. Jaime’s conduct was coercive in 
nature and ecalenlated to instill fear of physical harm in the 
non-striker victim, Rivera. Such activity is not protected 
under the Act. In this case there was an effective implied 
threat of bodily harm. This was not a case of honest but 
mistaken belief that the employee had been guilty of mis- 
conduct, as was N.L.R.B. v. Burnup and Sims, Inc., (U.S. 
Siprot 1964) 379 U.S. 21, 85 §.Ct. 171, 138 L.Ed. 2d 1. 


CONCLUSION 
Congress intended that the rights of the employer be 
as jealously guarded as those of the employee. Petitioner 
is a small mining company with an unblemished history of 
excellent labor relations and this history should be given 


30 

the utinost consideration. There should be a presumption 
that Petitioner aeted lawfully with the burden on the Gen- 
eral Counsel to prove affirmatively by substantial evidence 
otherwise. This has not been established. 

For the foregoing reasons, it is respectfully submitted 
that the Board’s Decision and Order be set aside and the 
Complaint issued in this ease be disinissed in its entirety. 


Respectfully submitted, 


Twitty, Srevwricut & MILs 


By Ratpu B. SievwrichHr 


Attorneys for Petitioner 


414 Title & Trust Building 
Phoenix, Arizona 85008 


Dated: September 1, 1965 


I certify that, in connection with the preparation of this 
brief, I have examined Rules 18 and 19 of the United States 
Court of Appeals for the Ninth Cireuit, and that, in my 
opinion, the foregoing brief is in full compliance with those 
rules. 


Ravresg B. Srevwricut 
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